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As a HR Professional within the Food & Drink sector, you are
likely to have some understanding of how IR35 reforms will
impact your business. With 300,000 Contractors utilised
annually by 50,000 businesses across the UK, the impact is far
reaching, and a high number of companies are still not fully
prepared for the imminent reforms. 
 
Within many organisations, the burden of interpreting and
planning for this contentious tax reform will fall on Human
Resources. The IR35 reforms will be introduced to the Private
sector from April 2020, and will largely mirror those applied to
the Public sector three years ago.
 

With the Government now having completed its review of IR35 and deciding to press
ahead, there is no way to escape the reforms being foisted on the Private sector from
April. As with any major regulation change, the sheer effort to plan and implement the new
system makes it highly likely that IR35 is here to stay, and it marks a long-term shift in the
way HMRC view non-permanent workers and how additional tax revenue can be procured.  

According to research conducted by the Food and Drink
Federation, 32.5% of jobs within the UK Food and Drink sector
are either skilled or highly skilled, and the IR35 reforms have
the potential to make it more difficult for Food employers to
engage with a skilled, flexible, non-permanent workforce if the
reforms are not understood and interpreted correctly.

Introduction

With IR35 classed as a ‘HR issue’ in many organisations, you may shortly receive a letter,
one of 43,000 issued by the UK Government to businesses employing more than 50 staff
and therefore subject to the reforms.  The letter urges companies to ensure they
understand the importance of determining the correct employment status of Contract
workers, ahead of IR35 reforms.

It was reassuring that Chancellor of the Exchequer Rishi Sunak did announce at the end
of February 2020 that tax officials will not be ‘heavy-handed’ in enforcing the IR35 off-
payroll rules for the first year. This provides short-term relief to Food and Drink
businesses and Contractors alike who have been concerned about retrospective tax
implications brought about by a change in employment status.
 



 

The main benefits to Food and Drink companies of utilising Contractors and Interim
Managers outside of IR35 relate to choice and cost. For example, if a Contractor / Interim
insists on working outside IR35, having the option for them to do so gives the business
more choice as to whom they engage, ensuring they have access to the best people and
a wider talent pool, providing an advantage over Food & Drink businesses unwilling to
engage Contractors / Interims outside of IR35.
 
Food & Drink businesses who don’t engage Contractors / Interims outside of IR35 are
likely to see their non-permanent recruitment costs increase substantially. Contractors
forced to work inside IR35 could take home 25%-30% less pay after tax. For Contractors /
Interims that travel, certain expenses will now have to come out of their post-tax wages,
which will result in them increasing their rates to compensate for a substantial reduction in
take-home pay.
 
Understandably, Food and Drink businesses are concerned about the potential
consequences of IR35 and whether they can adequately demonstrate to HMRC that their
Contractors / Interims genuinely work outside IR35. 
 
This whitepaper offers advice to HR Departments in interpreting the new reforms and
approaches to be adopted, to ensure the Food & Drink industry retains the ‘non-
permanent’ skills it requires to continue to function effectively.

With only weeks until the reforms are
introduced, some companies are refusing
to engage with the new rules, instead
taking a conscious decision “not to take on
any contractors”.  With skill shortages
existing in the Food and Drink industry, a
‘blanket ban’ on non-permanent employees
is not an approach many companies can
realistically adopt. It is therefore important
that companies understand and implement
the reforms correctly, in order to continue
being able to engage the Contractors and
Interim Managers the sector relies upon.



Importance of Interim Managers to the Food & Drink sector

4,504 "interim", "freelance" or "self-employed"
A LinkedIn search conducted in February
2020 revealed there are 4,504 people
currently working in the UK Food & Drink
sector with a job title containing the word
‘interim’, ‘Freelance’ or ‘Self-Employed’.
This large number of professionals
working in a non-permanent capacity
gives a clear indication of the importance
of this flexible resource to the UK Food
and Drink sector. 

Contractors and Interim Managers assist Food and Drink companies to deliver a variety
of tasks such as fixing business issues, getting products and services to market
quicker, SAP/ERP implementation, Change Management, Transformation, Re-
structuring, Crisis Management, Strategy Implementation, Project Management,
Programme Management, Factory Relocation, and International Sales Development.
They also provide much needed management experience when ‘skills gaps’ exist
during periods of absence such as sickness, maternity, recruitment, and secondment.

The resourcing of flexible talent such as Contractors / Interim Managers should form
part of the overall recruitment strategy, and Food and Drink businesses who invest the
time to interpret the new reforms, and take action to understand how to engage non-
permanent personnel under the new regime, will maintain a flexible and skilled
workforce and keep commercial, operational and strategic plans on track.

Food and Drink businesses that find a
workable solution to navigate IR35
legislation and determine employment
status on an individual basis will hold
competitive advantage over those
businesses who choose not to engage
with the new rules and invoke a
moratorium on all non-permanent
personnel.



IR35 Impact on the Food and Drink sector

Although IR35 reforms have been labelled as the
legislative change that could materially impact the
Contract and Interim market, the principle difference is
in who determines an Interim Managers' employment
status for tax purposes. This is changing from the
Interim Manager to the hirer who engages their
services. In making the determination decision,
Employers (engagers) are therefore deciding whether
a Contractor / Interim is ‘inside’ or ‘outside’ of IR35. 
 

For Interim Managers who have historically worked
‘outside’ IR35 but are now assessed as ‘inside’ IR35, this
leaves additional costs payable by the Employer (engager)
including Employers' NI (13.8%). If not managed correctly
in line with HMRC guidelines, this rise in cost has the
potential to shrink the interim market and leave Food &
Drink businesses without the resources and skills they
need, having a negative financial impact on the sector.  In
determining an employment status that allows Contractors /
Interims to work outside of IR35, both Food and Drink
companies and Contractors / Interims need to gather plenty
of evidence to support an ‘outside’ IR35 determination. 

HMRC apply the 'guilty until proven innocent'
principle in that you pay the penalties for what
they consider to be an incorrect ‘employment
status’ decision, then it’s up to you to prove
that you were right! HMRC know that
tribunals/court cases are expensive and can
drag on for years and this strengthens their
expectation that most individuals or
companies will eventually back down.

The rationale behind the legislation is HMRC wanting to banish ‘disguised employment’ by
forcing Employers (engagers) to be liable, and financially accountable for making
Determination of Employment Status decisions, and ensuring every worker in the UK is
paying the appropriate amount of tax.



Control and Direction
 
‘Control and direction’ is one of the ‘tests’ to determine whether an individual is truly a
Contractor / Interim and not a 'disguised employee'. Genuine Contractors / Interims have
greater influence over how they complete the work they’ve been assigned to do. HMRC
will judge whether a Contractor / Interim has autonomy in the way they undertake a
project and whether ‘influence’ can be demonstrated, how they complete the work and
the freedom they possess in how they operate.
 
Human Resource Departments and Line Managers need to be fully aware that if they
want to keep ‘control’ over the Contractor / Interim, this may suggest to HMRC that the
individual is operating more like an ‘employee’ and therefore ‘outside’ of IR35.
 
Food and Drink companies that use the same contracts to procure goods and services as
they do to procure Contractors / Interim services need to take advice from their legal
representatives and HR departments in re-writing the terms of engagement for
Contractors / Interims, removing the ‘control and direction’ element of contracts, and
include statements such as the Contractor / Interim Manager has the freedom to work for
other clients, has the option of turning work down, and has control and autonomy over the
work they do.
 
Contractors / Interims need to demonstrate a high level of autonomy in the way they
undertake a project and clearly show that they decide what, when, where and how they
perform the work. A genuine Contractor / Interim Manager will establish the scope of
services to be provided, the working hours (including flexible working) and will be able to
complete the work without training or supervision.

To make the determination of employment status decision, Employers (engagers) will
need to interpret and base their decision around three rules:
 

1.) Control: Level of Control the Employer (engager) has over the Contractor / Interim
2.)  MOO: Interim Manager and Employers (engagers) Mutuality of Obligation (MOO)

3.)  Substitution: Whether the Interim Manager can and will provide a Substitute



 

Mutuality of obligation exists when a Contractor
/ Interim expects to be provided with work on a
consistent and constant basis, and the
Employer expects a Contractor / Interim
Manager to make themselves available to
undertake work when asked to do so. A
Contractor / Interim Manager working outside of
IR35 would expect to be engaged only for a
specific piece of work or specific task, with no
expectation of further work.
 

Substitution
 
Another key element of ‘determination of employment status’ is a ‘Right of Substitution’.
It’s important that Food and Drink businesses detail the Substitution clause in
professionally drawn-up ‘IR35 friendly’ Contracts, with statements confirming that
Contractors / Interims will exercise unfettered ‘right of substitution’ responsibly, with
minimal disruption and Substitution will be executed with the highest level of
professionalism and care. 
 

Mutuality of obligation (MOO)

The expectation of work or multiple contract renewals over a long continual period could
provide HMRC with a valid argument that the Contractor / interim was in fact a ‘disguised
employee’.
 
When hiring an Interim Manager, the engager should be clear about the project or task
the individual has been brought in to complete. A genuine Contractor / Interim Manager
will part company with the organisation once the project has finished. If you are a Food
and Drink business operating from multiple sites, work may be available for the
Contractor / Interim once they have delivered the original assignment. This is allowable
under IR35, however, HR should ensure a new contract is drawn up outlining the scope
and details of the new project, to keep within the spirit of the IR35 regulations. There
must be no obligation of expectation for the business to supply work to the Contractor /
Interim Manager.

Substitution is where the Contractor / Interim
agrees to find and pay for another contractor if
they cannot perform the services they were
engaged to perform. The clause is very
significant and although it is a departure from
normal practice, it is important for the company
(engager) to accept this clause as it’s used as
one of the official tests in establishing IR35
employment status.



Substitution Policy
 
Human Resources should produce a Substitution policy document that is compliant with
information and guidance provided by HMRC. The policy document should include
information on how you determine Substitution and key phrases to be used in Contracts
drawn up by Contractors / Interims. HR should ensure that Contractors / Interims cannot be
engaged until their Terms of Business have been scrutinized and passed as compliant. By
following HMRC directives and adopting a robust Substitution policy, it makes it difficult for
HMRC to question it later.
 
Guidance and Training
 
Human Resources should provide support and guidance to Line Managers in how they deal
with a request to invoke a Substitute, and the procedure to follow to engage a Substitute.
Following a strict process in line with HMRC guidance will protect the business from potential
liability issues.

 
In terms of a defense at an IR35 tribunal, Substitution has been used
at tribunals to help establish whether a Contractor / Interim is
operating inside or outside of IR35. The problem with Substitution as
a defence lies in the fact there are not many ‘real world’ examples of
when Substitution has applied in practice. In lieu of the IR35 reforms,
several service providers are developing services to, help clients feel
more reassured with substitution clauses, and, assist Contractors /
Interims to understand the requirements of Substitution.

A comprehensive handover must take
place and adequate supervision by the
Contractor / Interim over the Substitute
during the assignment must be shown.
Knowing that a professional interim
recruiter is available to assist the
Contractor / Interim to source a suitable
replacement should give the client
(engager) peace of mind that the
Substitution clause can be adequately
fulfilled.

So far as can be established, there is nothing in the legislation that prevents the Contractor /
Interim from sourcing the Substitute through a third-party such as a recruitment business as
long as the Contractor / Interim is seen to make the introduction and pays the ‘substitute’.



Smooth Transition
 
A Contractor / Interim leaving the business
before completing an assignment can
cause problems and the use of a
Substitute may not be very appealing.
However, businesses and HR
Departments must have this option in
place if they want to work with Contractors
/ Interims outside of IR35. Making a
Substitution can be disruptive and can
slow a project down. However, HR teams
can mitigate the downside of Substitution
by ensuring Contractor / interim Terms
state that the Contractor / Interim will
onboard the Substitute to the satisfaction
of the end client (engager). It is important
for the end client (engager) to have
guidelines in place covering what the
Contractor / Interim is obliged to do to
onboard the Substitute, and their
responsibilities to meet additional costs
that may occur. Contractors who are
committed to working outside of IR35 will
be prepared to underwrite additional costs
rising out of Substitution.

and a business can work with the
Contractor / Interim to ensure a
good fit and smooth transition.
Substitution is one of the key
concessions businesses need to
make to continue working with
Contractors / Interims outside of
IR35. Following the advice here and
guidance issued by HMRC should
ensure your substitution clause
passes the test, and you have the
pick of Contractors / Interims both
outside and inside of IR35.

 
Mitigate the Risk
 
Quite rightly, Food and Drink businesses are selective about the Contractors / Interims
they use and having the Substitution clause in place means delegating a recruitment
decision to someone you don’t know. In reality, there is support for the Contractor /
Interim to make sure the ‘right’ substitution is made,



Use the CEST Tool
 
Public sector organisations found the
Governments 'Check Employment Status
for Tax' (CEST) tool useful in determining
whether an individual is ‘inside’ or
‘outside’ of IR35.  It's advisable for Food
& Drink companies to use the Tool also.
To utilise it effectively, companies need to
input specific information such as: details
of the contract, the worker’s
responsibilities, who decides what work
needs doing, who decides when, where
and how the work is done, how the
worker will be paid, and if the
engagement includes any corporate
benefits or reimbursement for expenses. 
 
 

What Food & Drink businesses can learn from the Public Sector

To assist in mitigating the impact of IR35, Food and Drink businesses have an
opportunity to learn lessons from the Public sector in how the reforms were interpreted
and introduced.

Act Now
 

Food & Drink companies should not leave IR35
planning to the last minute. This is exactly what some
organisations did when the reforms were introduced to
the Public sector in 2017, increasing the risk of fines
due to misinterpretation of the rules. Food and Drink
companies should prepare in advance, understand the
different scenarios that could play out and have a
strategy that will ensure the business benefits from
continuity of skills and talent with minimal disruption.

However, to throw a spanner in the works, the limitations of the CEST tool must also be
noted, as some Court judgements resulting from litigation on ‘employment status’ disputes
have differed from results given by the CEST tool. Both Interim Managers and Food sector
companies are therefore advised to keep records, and document what information they
used for determination, including what information they put into the CEST tool.



HMRC have gone so far as to acknowledge that even the revised CEST tool is not
completely reliable and the omission of MOO (mutuality of obligation) within the
tool could have further legal ramifications. The absence of questions about
mutuality of obligation (MOO) in the context of employment status has been
explained by the Government that CEST follows the view that because “There must
be a contract in place…”, there is MOO.
 
However, some legal experts have commented that the absence of relevant MOO
questions within CEST undermines the tool’s validity as a means for businesses
and contractors to determine employment status with certainty and obtain a result
that HMRC will stand by. In defending cases, QC’s representing the Government
during tribunals have relied exclusively on the assertion that ‘determination of
employment status’ have been completed incorrectly/dishonestly using the CEST
tool and have relied on this argument in all recent cases.

Avoid a ‘blanket ban’
 
Food and Drink businesses should not throw the baby out with the
bath water and implement a 'blanket ban' on the use of
Contractors and Interim Managers. Food & Drink sector HR
Professionals could learn from Public sector HR departments in
how they dealt with the minority of Contractors engaged for multi-
year periods. Some HR departments felt these long-tenured non-
permanent workers were exactly the type of individual that HMRC
were targeting, so rather than review each Contractor on their
individual merits, they implemented a ‘blanket ban’ on all
Contractors. 
 

What Private sector companies can learn from this is that 'one size does not fit all' and HR
Departments within Food & Drink companies need to review recruitment policies and
processes to allow assessments of Interims and Contractors on an individual basis,
incorporating definitions of what constitutes a Permanent employee based on available
government information and guidance.

Be clear on Control and Direction
 
For Contractors and Interims, demonstrating ‘Control and
Direction’ can sometimes be difficult within the Public sector,
where an autocratic and command management style is
often used to control how individuals perform their tasks. 



In such a culture, where there is very distinct lines of control and reporting, it can be
difficult for Interim Managers and Contractors to demonstrate they are in control of the
following parameters: how they work, how they establish the scope of service and the
hours they work. These parameters are often more rigid and difficult to prove in the Public
sector and this has led to some Public sector organisations wrongly concluding that
Contractors / Interims have not passed the ‘Control and Direction’ test.

An opportunity therefore exists for Food & Drink sector companies to learn from the
mistakes of the Public sector with respect to the ‘Control and Direction’ test, by ensuring
there are no ‘grey areas’ that leave employment status open to interpretation. HR
departments can assist when it comes to 'Control and Direction', as they can introduce
elements of entrepreneurialism to an assignment, implement a framework where the
Interim Manager is working to an authoritative management style, use non-restrictive
contracts that do not pin down ‘set hours’, and allow Interims to strategize and innovate,
and give them freedom to apply a pacesetting style to their work.

Avoid Employment Status Disagreements
 
By nature, Public sector organisations are known to be quite cautious and many have
'erred on the side of caution' when it comes to determining employment status and have
attempted to move large numbers of Contractors and Interims ‘on-payroll’. Many
Contractors and Interims have disagreed with how their employment status has been
classified, and where they have been offered permanent employment, the terms and pay
have often been unacceptable. 
 
This resulted in many Interims / Contractors (from 2017 onward) moving from the Public
to the Private sector where the IR35 reforms had yet to be implemented. As the playing
field levels and the Private and Public sector work to the same legislation from April 2020,
the option of moving 'from Public to Private' to avoid IR35 will be removed.  
 



It is hoped the coming months will see Private sector companies (including Food & Drink
businesses) take a more pragmatic and detailed approach to determining employment
status. However, should the Private sector decide it wants to be as cautious as the Public
sector was in determining employment status, this will result in many disagreements as
Interims and Contractors push back against employment status decisions. In cases of
disagreement, companies will have 45 days from the date of receiving notice of the
disagreement to respond to the Contractor or Interim Manager. During that time the
company will continue to apply the rules in line with their original determination.
 

Such disagreements can be viewed as a blend of both
employment law and tax law matters, and, if unresolved, can
result in complex and costly litigation between parties. To
alleviate the threat of disagreements, we would urge both
Interim Managers and Food & Drink companies to be more
flexible and less cautious than the Public sector has been in
determining employment status. This will ensure important
work is completed and deadlines continue to be met.

Be Prepared for Increased Costs
 
If Food businesses and other Private sector
organisations apply pragmatism and flexibility,
yet still conclude an Interim Manager to be of
‘employed’ status, they become responsible for
deducting tax and National Insurance from their
worker’s fees and paying it to HMRC. If an
organisation believes an individual should be
classed as an employee rather than an Interim,
it is important the organisation immediately
speaks with the Interim Manager to find a
mutually agreeable solution to continue the
engagement. Various potential solutions exist,
although costs for employers are likely to
increase, as Interim Managers will legally
expect to receive pay and benefits associated
with employment, including, holiday leave, sick
leave, pension, healthcare, company car etc.



It is nice and neat for the company, as the Contractor / Interim is paid by the Umbrella
company as a PAYE employee with all deductions made, and the company just pays the
Umbrella solutions invoice covering the Contractor / interim's work at the agreed rate.
 
As Umbrella companies are largely unregulated, as part of the due diligence process, HR
departments should ensure Umbrella companies used by contractors / Interims are
compliant. HR should investigate whether the Umbrella company employ a qualified
accountant. They should ensure Umbrella companies are Vat registered and incorporated
in the UK. Another consideration for HR departments is how much they will charge the
Contractor / Interim, as fee's charged by different Umbrella companies can vary widely. 
 
The Umbrella company should have a policy to ensure workers are paid the correct
amount and do not participate in any schemes that make promises on ‘take home’ pay at
odds with current rules and legislation. HR should build a list of approved and compliant
Umbrella companies that can be provided to Contractors / Interims. 

Another benefit to the company of a
Contractor / Interim working under an
umbrella solution is the fact that the
Contractor / Interim is in essence an
employee of the umbrella company so
there is no requirement to offer benefits
to the Contractor or pay employers NI.

Consider an Umbrella Solution
 
If the Private sector follows the Public sector in a similar vein, the use of Umbrella
companies will become widespread. The increased use of Umbrella companies is in part
due to the protection it affords a company as it negates the company’s requirement to
make a ‘determination of employment status’ decision.

Adapt to the Reforms
 

When the IR35 Reforms were introduced to
the Public sector, many organisations
introduced blanket bans on Contractors /
Interims working through their own Limited
companies. However, once the reforms
bedded in, many organisations introduced
exceptions to the ban, and the list of
exceptions gradually got longer as public
sector organisations struggled to find key
skills in certain areas.



HR departments within Food and Drink businesses should also review Talent Acquisition
Strategies and incorporate clear definitions of what a permanent hire ‘looks like’ versus a
non-permanent hire. Furthermore, HR can map their existing talent and gaps, where
interim talent can be utilised, justifying why certain ‘skill gaps’ are most suited to a non-
permanent appointment. 
 

Actions for HR Departments

Review your Recruitment Strategy
 
Ensure the resourcing of flexible talent such
as Contractors / Interim Managers is
embedded in your organisations’ overall
recruitment strategy.

To understand where the need for temporary expertise may
exist, it is essential HR Managers know the future projects
happening within their company over the next twelve-to-eighteen
months so they can map talent needs effectively. Such analysis
of talent will assist Food sector companies in remaining
compliant in response to new IR35 legislation and ensure they
can bring in talent, when required, and retain an agile workforce.

Ensure Appeals are Avoided
 
Under the IR35 reforms, businesses are obliged to have dispute resolution procedures in
place that meet minimum criteria set by Government, where Contractors / interims will
have the right to appeal against IR35 status decisions made by businesses. Appeals will
be time consuming to deal with and create a legal headache for HR departments to
manage.



Therefore, it is important that HR
departments introduce a dispute
resolution procedure in readiness for April 

Don’t Automatically switch to
the Umbrella Solution
 
For Food and Drink businesses
taking the decision not to provide
Contractors / Interims with the
same benefits as existing
employees, a less desirable
option for the Contractor / Interim
Manager is for the business to
insist that they work through an
‘Umbrella company’ and be paid 

Although there are no guarantees and the legislation is open to interpretation, having
what you believe to be a strong compliant case that can be clearly explained to the
Contractor / Interim in writing will reduce the number of Contractors / Interims appealing
status decisions, thus mitigating risk for the business and ensuring your workload is not
increased further by the administrative burden that will come with an appeal.

2020, and are able to produce information and documentation to demonstrate a strong
case backing up their status decision.

‘on-payroll’ with Income Tax and National Insurance deducted from their ‘salary’ by the
umbrella company.

This is less desirable for the Contractor / Interim as they pay the same taxes as an
employee but do not receive the same benefits. When using an Umbrella solution,
companies engaging interims should consider increasing day rates by 20-25% to assist in
covering the cost of Employee NI, Employer Nl and PAYE Income Tax, as these are the
costs the Contractors / Interim will incur when working through an Umbrella solution.
Some Contractors / Interims have been reluctant to use the Umbrella company option
unless clients (engagers) are prepared to significantly increase the day rate, as it’s
tantamount to a 20-30% cut in their pay.

 
The other disadvantages of Umbrella companies include the fee that Contractors /
Interims must pay on an ongoing basis to the Umbrella company, and the lack of control
Contractors have compared to working through a Limited company. There is also the
threat of engaging with a non-compliant Umbrella company who may wrongly advise a
Contractor / Interim that they can receive a higher percentage of ‘take home pay’ by
making expenses claims. Such advice has resulted in Contractors / Interims receiving
significant tax demands, as HMRC only allow claims for expenses genuinely incurred
during the course of the assignment or contract.



How to Manage Contractors / Interims Currently Engaged

If a Contractor / Interim Manager is currently engaged and
will continue to be engaged post 6 April 2020, an
‘employment status determination’ decision will need to be
made. From a Company perspective it’s important the status
decision mitigates risk and minimises the prospect of a
decision being overturned by HMRC. On the flip side the
decision also needs to be fair and reasonable for the
Contractor / Interim and it is important that you speak with
the Contractor / Interim about this as they will also be
concerned how HMRC will interpret decisions and the
potential tax implications of a decision.

For example, if a Contractor / Interim gets an ‘outside’ IR35 decision and stays with the
company, although the Government has promised a 'light touch' in the first year, there is
no guarantee HMRC won't come looking for answers to difficult questions such as, "So
you say you were ‘outside’ all this time and now suddenly your client says you are
‘inside’, can you explain this…?”. 

 
A look at recent high-profile IR35 tribunal cases and appeals shows how nuanced the
legislation is. In February 2020, a judgement went against the TV Presenter Eamonn
Holmes, who has been ordered to pay a £250k tax bill. Yet, the TV Presenter Lorraine
Kelly who also works for ITV, defeated HMRC at an IR35 tax tribunal after successfully
appealing a tax bill of £1.2 million.  Such inconsistencies make Contractors and Interim
Managers even more wary, amidst claims that HMRC have reinvented the rules and
show a lack of clarity and consistency across their guidelines.



Before making a ‘employment status’ decision, it is also worth considering that if a
Company determines that a Contractor / Interim is 'inside' IR35, will this have any tax
implications for the Company for the whole duration the Contractor / Interim has been
working there?  The answer to this is apparently not, as past determinations are
absolutely nothing to do with the Company (engager) so the retrospective tax risk for the
Company should not be there in practice, but this could be open to interpretation.
 
We have seen some Companies in the Food and Drink sector confirm they will be
adopting a temporary ‘blanket ban’ on the use of Contractors / Interim Managers ‘outside’
of IR35. They are taking this approach as they are not sure how risk tolerant they should
be at the outset, so will wait 6 to 12 months to gain clarity on how the reforms are
interpreted in practice. Businesses understand that one ‘status’ ruling deemed
inappropriate could open up further scrutiny by HMRC. However, it should be noted that if
a Company can show it demonstrated reasonable care when making the decision and
followed HMRC guidance including using the CEST tool, they have a valid defence.

With the IR35 reforms and the Company (engager) now
responsible for determining ‘status’, HMRC have an extra
piece of information to complete the jigsaw and flag up any
potential incorrect assessments. HMRC can potentially use
any Company ‘inside’ decision as evidence against
Contractors / Interims and, possibly, request payment of
back taxes. It is for this reason that many Contractors /
Interim Managers are moving from ‘outside’ to ‘inside’ with
the same Company, to avoid the possibility of being targeted
for tax retrospectively.         
 
 

Food and Drink businesses need to be mindful
that post April, they are the ones who carry the
can for an incorrect ‘status determination’
decision. If HMRC challenge the Company’s
decision, the company has the expensive and
time-consuming option of defending their
decision at a Tribunal, or they can accept
HMRC’s decision and suffer the consequences
which may be the payment of retrospective taxes
and further investigation. The Contractor /
Interim is not likely to be penalised as they have
followed the rules in accepting the Company’s
determination decision and have a contract that
binds their relationship with the Company.



Food and Drink Companies who take the simplest option and classify everyone as ‘inside’
IR35 need to be aware that some Contractors / Interims may leave just before the 6 April
start date due to the retrospective tax risk. HR should therefore engage with Contractors /
Interims at the earliest opportunity to find out what their plans are post-April. If they are
looking to move on, this gives HR departments some time to appoint replacements.

work for the same company pre-April
‘inside’ IR35, then ‘outside’ IR35
post-April. Although companies want
and need non-permanent staff to
stay on, some Contractors / Interims
feel that to stay on would make them
an easy target for HMRC in respect
to retrospective income tax and NI.

Contractors / Interims believe they could be ‘low hanging fruit’ for HMRC if they continue to 

One approach some Food and Drink
companies have taken with existing
Contractors / Interim Managers is to
bring them ‘inside IR35’ and agree a
pay increase, with the Contractor /
Interim working under an Umbrella
company. For additional protection
they have also agreed to amend the
role post April – including job title and
description. 

Keep Detailed Records

This also means the Company (engager) does not need to issue a formal Status
Determination Statement, as the contract will go through PAYE via an Umbrella company.
An approach such as this reduces the possibility of HMRC challenging a ‘status’ decision.

As with any Government reform yet to be implemented, there is a lack of clarity and a lot
of elements open to interpretation. This can be frustrating, particularly for HR who are
likely to have become the ‘go to’ source for all things IR35. However, HMRC have
emphasised the need to keep detailed records and apply a transparent approach, so
documenting and recording all information relating to IR35 and particularly ‘status’
decisions is important.



HR departments should collate and document information in a central place, with a focus
on retaining Status Determination Statements and importantly the reasoning and
information behind the decision. Then, if there is a challenge to a ‘status’ decision,
necessary documentation can be quickly retrieved. This will make it easier to respond to
queries from HMRC and also provide a written response to a Contractor / Interim who
challenges a ‘status’ decision. 

 
The HR department should take a holistic approach, hold meetings with Line Managers
and other stakeholders to establish understanding of the IR35 reforms and implement
company-wide policies and procedures as part of an overall IR35 strategy. By
establishing IR35 awareness and understanding across the business, achieving 'buy in'
and implementing the reforms should be easier. 



Summary

There is no doubt IR35 reforms add an additional layer of complexity to the engagement
of Contractors and Interim Managers and could impact negatively on the Food and Drink
sector, not least because the skilled talent pool of Interim Managers the industry relies
upon could diminish.  
 
The difficult task of deciding who falls within IR35 and who doesn’t is now the
responsibility of the Company as the 'engager', and a wrong decision could have serious
consequences and financial penalties with HMRC. For that reason, many Companies are
refusing to work with the reforms. The complexity of tax laws and the ‘grey areas’ that
exist within IR35 make it impossible to build a cast iron assessment of ‘employment
status’, with the only definitive way of knowing whether an employment status decision is
correct is to test it at a Tribunal.

Food and Drink businesses imposing ‘blanket bans’
on Contractors / Interims in an attempt to mitigate risk
may see a negative economic consequence of this
decision, impacting both the Interim Managers ability
to find work and the Company’s ability to engage
Interim Managers at a price-point they are used to.
Companies may find ‘day rates’ increase as interims
offset the impact of higher tax, and businesses need
to accept they may require larger budgets to engage
the skills they need.

It should also be stated that Contractors and Interim Managers work in a marketplace and
market forces will likely dictate that they too need to absorb some of the additional costs.
This has already been seen with interims accepting roles through Umbrella solutions,
often at higher ‘day rates’, but not high enough to offset all of the additional tax payable.

There will always be winners and losers with any legislative
change and the winners will be the Food and Drink
companies who don’t take a ‘blanket’ approach and ‘ban’ the
use of genuine interims', and instead individually assess their
Contractor / Interim workforce. The businesses who take the
time to adequately research and interpret the reforms will be
able to engage with fantastic interim talent who may find
themselves available due to imprecise blanket determinations. 



We may see Food and Drink businesses who offer the option of working outside IR35
become the ‘clients of choice’ for Interim Managers, ensuring these businesses have
access to difficult to find skills and making it easier to engage non-permanent hires. As
the Contractor / Interim market evolves under the reforms, the number of professional
Interim Managers may decrease as those not able to thrive under the IR35 reforms move
to permanent employment and those that remain, will generally be the more experienced
and successful.

From searching job aggregator sites, we
have seen an increase in advertised
positions for fixed-term roles and a
reduction in the number of advertised
‘day rate’ roles. This shows businesses
are mitigating their risk, by offering
contracts with clearly defined start and
finish dates with an ‘interim premium’
added to the salary.

This would indicate that in the
short-term at least, companies are
moving away from engaging
Interim Managers for long-term
assignments in lieu of the new
reforms, and serves as evidence
that Companies are being more
creative in how they engage
interim talent.

The market for non-permanent talent will likely experience a turbulent 6-12 month period
before it adjusts to the changes following the introduction of the reforms in April. During
this period the number of available assignments may fall. However, the market will then
improve, interims will still be hired because organisations will still need specific skills they
don’t have, and interims will be engaged. Once the dust settles it is expected that
demand and supply will align and the reforms will not present an issue to the ‘genuine
Contractor / Interim’ who will continue to deliver the expected outcomes for a client before
moving on to the next assignment. 

 
For the Food and Drink sector there is nothing to fear in the upcoming reforms. UK
business has been negotiating its way around IR35 for 20 years and the change in the
reforms is limited to the responsibility for making the ‘status of employment’ determination
and completing a Status Determination Statement. Businesses will quickly adapt to this
and the conversation will shift to how businesses can find the skills they need within a
flexible workforce.



Ultimately, Food and Drink businesses have a decision to make. Do they decide that the
use of Contractors / Interim Managers is business critical and embrace the reforms and
use the information available to make both ‘inside’ and ‘outside’ IR35 decisions, giving
themselves the best opportunity to recruit skills required to deliver assignments and
projects; Or do they implement a blanket ban on the use of Contractors / Interims
‘outside’ of IR35 and risk losing some of the skills they need. A third option which may be
popular with many Food and Drink companies is to apply a temporary ban on the use of
Contractors / Interims, then reassess this decision in 6 to 9 months, once the reforms
have become more established.
 
 
Get in touch
 
IR35 reforms have the potential to impact on Food & Drink businesses across the sector.
If you’d like to discuss how IR35 will affect your existing and future hiring strategy, we
would be pleased to hear from you.  
 
hello@interimmanagementjobs.net I www.interimmanagementjobs.net I Tel: 0207 096 0060


